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Leqgal Analysis By End of Life Washington on the Right of Residents of Long-
Term Care Facilities to Ingest Prescribed Medical Aid in Dying Medications
Without Interference by their Facilities'

Summary of Analysis:

This legal analysis clarifies the rights of residents in Washington’s long-term and
continuing care facilities who choose to participate in the state's Death with Dignity Act
("DWDA”), RCW 70.245. End of Life Washington (“EOLWA”) has received reports that
some long-term care facilities? have prohibited their residents from receiving and
ingesting medical aid in dying (“MAID”) medications prescribed in compliance with the
DWDA. This prohibition violates Washington law which ensures that long-term care
residents have the right to MAID without being forced to leave the facility. See RCW
70.129.005; 70.129.010(4); & .70.190(d)(2)(ii). The Long-Term Care Residents Rights
Act, RCW 70.129, makes it clear that long-term care residents enjoy all “rights as a
citizen or resident ... of the state of Washington,” and they must be free of any
“‘interference” in the exercise of those rights. RCW 70.129.020(1). These protections
include the right to MAID as provided by the DWDA.

1. Long-Term Residents Have The Same Right To MAID As Any Other
Washington Resident.

Washington’s DWDA allows qualified individuals to request a prescription for life-ending
medication, under strict legal guidelines, to ensure Washington residents have the legal
option of MAID. Residents of long-term care facilities are entitled to this same right as
any other Washington resident. They may choose to take these medications in the
comfort of their own room at the facility as long as they follow all legal requirements.

In addition, the Long-Term Care Residents Rights Act, RCW Chapter 70.129, which
protects the rights of long-term care residents, provides that long-term residents do not
lose their legal rights after they move into a long-term care facility. This includes the
right to make personal decisions regarding health care and life-sustaining treatments,
free from interference, coercion, or discrimination.

2. Long-Term Care Facilities May Not Force Residents to Leave the Facility in
Order to Ingest MAID Medications.

1 This legal analysis reflects End of Life Washington’s view of the requirements under Washington’s Death with
Dignity Act and the Long-Term Residents Rights Act. It is not intended as a substitute for specific legal advice.

2 Long-term care facilities include assisted living facilities, adult family homes, enhanced services facilities,
continuing care facilities, skilled nursing facilities, and state-run veteran homes. RCW 70.129.010(4).
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Long-term care residents have the right to make personal decisions regarding their
health care. Such decisions include the right to ingest MAID medications or refuse life-
sustaining treatment. Washington’s long-term care facilities may not interfere with these
personal health care choices.

Thus, facilities may not require or request residents to leave the facility in order to ingest
MAID medications. Residents are entitled to self-administer these medications in their
rooms or other private spaces within the facility, provided all legal requirements are met.
If residents are forced to leave their facility in order to ingest MAID medications, those
with nowhere to go are, in effect, coerced into waiving their legal right to MAID.

3. Long-Term Care Facilities Should Provide Training and Education to their
Staff.

Facilities should provide their staff with ongoing education and training on the rights of
long-term care residents under Washington’s DWDA. Such training would ensure that
staff understand and respect the right of their residents to MAID, and that staff are
equipped to provide accurate information, and to otherwise support residents in their
health care decisions.

4. The Federal Assisted Suicide Prevention Act Does Not Prohibit Facilities
Receiving Medicaid or Medicare Funding From Allowing MAID in Residents’
Rooms or Homes As Long As Federal Dollars Are Not Used Directly to Facilitate
MAID.

The Assisted Suicide Prevention Act (hereafter ‘the Act”), passed into federal law in
1997, prohibits the use of federal funding to pay for services that have the purpose of
assisting in the death of someone.

However, the Act should not be interpreted so broadly as to prohibit MAID in living
facilities that receive federal funding, provided those funds are not spent directly to
purchase MAID medication or to compensate employees who assist the patient to
ingest the medication.

The exact language of the law prohibits the use of federal funds for “...any health care
item or service furnished for the purpose of causing or for the purpose of assisting in
causing, the death of any individual, such as assisted suicide, euthanasia, or mercy
killing.” 42 U.S.C.@14402(a).

As a result, patients are not able to seek reimbursement for MAID prescriptions through
federal programs such as Medicare, Medicaid, and the Veterans Administration.
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Facilities retain the right to determine the extent to which their staff and volunteers may
participate in activities under the Death with Dignity Act (DWDA). Facilities are
responsible for documenting this policy in writing and communicating it clearly to all
staff, volunteers, and current and prospective residents. In facilities where staff and
volunteer participation has been prohibited, End of Life Washington (EOLWA) can
provide trained volunteers to support residents seeking MAID. EOLWA works to ensure
that residents receive appropriate education and support for all of their legal end-of-life
options, including medical aid in dying under the DWDA.

The interpretation of the Act — that MAID is permitted in federally supported facilities —
applies to hospices receiving federal funding. The Center for Medicaid and Medicare
Services (CMS), the federal agency responsible for administering hospice benefit
funding, has interpreted the Act as not prohibiting the use of Medicare dollars for the
provision of hospice care to patients who are also utilizing MAID. CMS does require
hospices to track and report MAID-specific expenses, such as medication costs and
employee time directly involved with providing MAID support, and that non-federal
dollars be used for those expenses. See Center for Medical and Medicaid Services,
42C.F.R. Part 418 (CMS-1754-F).

The same rationale applies to living facilities in which residents desire to utilize MAID in
their homes (the facility). When EOLWA is involved, the facility is not required to track,
fund, or staff MAID-related activities, as EOLWA assumes responsibility for those
functions. If EOLWA is not involved, the facility should ensure that any federal dollars
associated with MAID are properly tracked and reported in accordance with applicable
requirements.

5. The Right of Long-Term Facilities to Refuse to “Participate” in the DWDA Is
Narrowly Defined and Does Not Permit Facilities to Force Residents to
Leave the Facility in Order to Ingest MAID Medications.

Washington’s DWDA provides that only “willing” health care providers, including long-
term facilities, may “participate” in the “provision to a qualified patient of medication to
end his or her life....”. See RCW 70.245.190(1)(d). But the term “participate” is narrowly
defined and is limited to the activities of the attending qualified medical provider, the
consulting qualified medical provider, and the consulting counselor. RCW
70.245.040,.050 & .060. Thus, when long-term residents choose to ingest MAID
medication in their rooms, the facilities are not “participating” in the DWDA. Further, the
law specifically states that it is not “participation” when a medical provider provides
information about the DWDA or makes a referral to another medical provider. RCW
70.245.190(d)(ii)(B) & (D). It clearly follows that no “participation” occurs when a facility
respects the right of one of its residents to ingest MAID medications.
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6. EOLWA Is Available to Consult, Advise, and Support All Washington
Residents.

EOLWA is available to provide consultation, advice and support to all Washington
residents, including long-term care residents, their families, and their facilities. We want
to help residents and facilities understand residents’ rights, and the facilities’
responsibilities, under the Death with Dignity Act. Further, EOLWA stands ready to take
action should residents and their families identify long-term care facilities that do not
comply with the law.
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